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The Szabo Report: Contesting a Will
Good morning <<First Name>>,

  
August has been another busy month. We just finished
representing a client in a 5 day Supreme Court hearing
about a complex property dispute about (amongst other
things) the proper interpretation of the use of an
easement for access to a semi-rural property. We are
now awaiting judgment.

  
We can assist clients with all forms of property disputes
including about commercial and retail leases; seeking
relief against forfeiture where (for example) a vendor
terminates a contract for the purchase of a property or a
landlord terminates a commercial or retail lease; where
a tenant is not paying rent or is otherwise in breach of
their lease and when you have a dispute with your local
Council which needs to be taken to the Land &
Environment Court to name just a few. Here you can
find a blog about a dispute between a tenant of a semi-
rural property and the federal government who was
seeking to evict her in order to make way for the new
western Sydney airport.

  
There is a lot more to making a Will than meets the eye.
Amongst other issues we need to advise our clients on
is the importance of having testamentary capacity when
making a Will. When we are in doubt about that (and
more often than not it is for elderly clients) we
recommend a variety of different measures to ensure
that the client has testamentary capacity. We act for
clients who dispute a deceased’s Will due to alleged
lack of capacity but we also try and prevent such
challenges to our clients’ Wills.

  
A good example of a ‘challenge waiting to happen’ is
when a client has entered into a 2nd or subsequent
relationship after the death of their 1st spouse or
partner. When such a client passes away, it is becoming
more frequent that their Will could be challenged (by
their adult child or children) on the basis of lack of
capacity.

 
Such cases are difficult to prove but we have strategies
in place for our clients which can minimise the chances
of success of such a claim at the time of death that we
put in place when our clients are instructing us to
prepare their Wills. Here you will find an interesting
article about testamentary capacity.

  
Another thing you should keep in mind about Wills and
estate planning is the fact that sometimes, it will
involve making decisions including about the gifting of
property / assets to various members of your family
well before death. In NSW, there is a legal concept
called ‘notional estate’ which means that in order to be
effective in not being part of your estate and subject to
a claim for further provision under the Succession Act,
any such transfers / disposals of assets need to be
done at least 3 years before death. Here is an article
which deals with this issue.

  
Finally, a large part of what we do is to assist clients
who have been left inadequate provision in a Will to
make a claim and contest such wills. We also assist
executors in defending against such claims for further
provision. Here we look at some key points when
contesting a Will and also the best ways to prevent
such claims.

  
 Hope you find the above interesting and as always, if
we can assist you, your family or colleagues with any
of the areas of our practice, please do not hesitate to
call us.

  
 Regards,

 George Szabo
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Testamentary
Capacity and the Re
Oliver Case

Most people will know that a Will is
a declaration made by a person
during their lifetime expressing their
intentions for the disposal of their
property after death. The basis of
modern law (the law of succession)
is the historical British statute the
Wills Act 1837. As for capacity to
make a Will (testamentary capacity)
section 7 states any person of full
age and sound mind may make a
valid Will provided it is made in the
proper form.

But what is a “sound mind”? Below
we shall look at the recent
Queensland case Re Oliver
(deceased) (2016) in which a Will
made by a man with schizophrenia
was declared invalid. 

Feeling Left Out? Can
the Concept of
Notional Estate
Assist?

Before passing away, has a
deceased family member
transferred property to others
leaving insufficient assets to meet a
claim from yourself?

If you are an eligible person, such
as a spouse, de facto partner, child
or dependent grandchild and you
feel you have not been adequately
provided for, you may still be able to
challenge the Will. And even if the
assets have already been
distributed or do not seem sufficient,
all is not lost.In New South Wales,
the Supreme Court may use what is
known as notional estate to
clawback the transferred assets to
potentially provide for the claim.

Tenants’ Rights and
The New Sydney
Airport at Badgerys
Creek

It was recently reported that Ms
Lorraine Watkins had failed in her
latest challenge against the federal
government who have been seeking
to evict her from her home in
Badgerys Creek in order to make
way for the new western Sydney
airport. In July she lost the latest
battle when her application for a
stay nine years after she had moved
to the 5-acre plot was refused.

Her tenancy agreement allowed the
government to reclaim the land if
required to make way for the airport
but she sought to remain on the
property until she could find a new
home for herself and her disabled
son and her horses and dogs.

Find out more... Find out more... Find out more...

Contesting a Will
The law can change from state to state in Australia. However, there are
similar grounds to challenge Wills across the country. We take a look at
some of the key points when it comes to challenging a Will, as well as
looking at the best ways to ensure your Will is difficult to challenge.

Find out more...
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